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1. INTRODUCTION

This report has been prepared to support the submission of a Development Application (DA) to

be lodged with Ryde City Council. The proposal seeks approval for a mixed - use development

at 10 Little Church & 3-7 St Annes Streets and 723 - 731 Victoria Road, Ryde.

The application as recently amended and now proposes to demolish the existing buildings and

associated structures on the site and construct a new multi level building incorporating the

following:

• Two full and one part basement level car parks containing 144 spaces + a car wash bay.

• 255 m' of commercial space fronting Victoria Road and Little Church Street.

• 105 residential units within 4 building pods (A - 3 storeys, B - 6 storeys, C - 5 storeys & D­

6 storeys)

• Ground level common open space of 323m', rooftop common open space area of 189m' at

level 3 of Building A and a second roof top common open space area of 562m' at level 6 of

building B.

Under the Ryde LEP 2014 the site is subject to a maximum building height limit of 20m with the

majority of the proposed structure falling within that maximum height limit. However, a

variation occurs in relation to part of the upper habitable level and the roof top open space on

Building B including its associated access facilities.

Accordingly, a request to vary the height standard under ell/use 4.6 of the LEP needs to be

prepared. That is the purpose of this report.

Figure 1 on the following page shows provides a three - dimensional view as to the height of

Building B and the area of proposed variation.
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Figure 1 - Height Variation

-Jf
Urban

n
10 Little Church. 3-7 Sl Annes Streets & 723 - 732 Vicloria Road, Ryde - Clause 4.6 Varialion (June 2016)



3

2. SITE AND LOCAnON

The site that is the subject of this report comprises Lot S, DP 26272; Lot C, DP 26272; Lot D,

DP 26272; Lot E, DP 26272; Lot F, DP 26272; and Lot 78, DP 9692 and is known as 10 Little

Church & 3-7 St Annes Streets and 723 - 731 Victoria Road, Ryde. The site has an overall area

of3436 square metres (m2
) and is located on the on the corner of Victoria Road, Little Church

and St Annes Streets.

The site is generally rectilinear in shape with the St Annes Street frontage longer than that of

Victoria Road (see survey infigure 2 below). It has a frontage to Victoria Road of61.88m,

(including the splay corner), 44.025m to Little Church Street, 77.19m to St Annes Street,

including the splay corner and 47.13m along its eastern boundary which is shared between 9 - 11

St Annes Street and 721 Victoria Road.

Figure 2 - Site Survey

o
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The site is conveniently located to the Top Ryde Town Centre being approximately two minutes

walk away to the north. The centre provides a range of local shops in both its strip form and the

"Top Ryde City" shopping centre beneath a major residential towers development. Direct bus

services are available to nearby centres such as West Ryde and to the City from the Centre.

Rivercat ferry services to the City are available from the nearby Meadowbank and Putney

Wharfs,

The surrounding built form is an eclectic mix of commercial and residential buildings of varied

style size and age and the heritage listed St Annes Anglican Church. The area has been recently

re zoned with uplifts in both density and building height and is undergoing a transition including

higher density residential outcomes.

The general location of the property and an indication of the surrounding built form are shown in

figures 3 and 4 below and on the following page

Map reproduced with pcnnission of UBD. Copyright Uni\ersnl Publishers Ply Ltd. DG 05105
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Figure 4 - Aerial Photo

Source: © DEPARTMENT OF LANDS SIX Ponal www.lands.nsw.gov.au
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3. CLAUSE 4.6 VARIATION

Part of level 5 of Building B and the access facilities to the roof top common open space on

that building exceeds the LEP maximum Height of Building control, contained within the

Ryde LEP 2014.

The habitable portion that is above the height limit derives from the substantial variation in

the ground levels across the site, resulting in an uneven RL's per building pod. Secondly, the

number of levels within Building A has been maximised at three to remove any impact on the

nearby Heritage Item - St Anne's, resulting in the need to replace some of the permissible

floor space elsewhere across the site. It is also worth noting that the breach is less than a

whole floor.

The roof top common open spaces facilities provide greater amenity and recreational

opportunities for residents. The required lift overrun and fire stairs to that communal open

space exceed the maximum building height. These roof top structures are located in the centre

of the building, take up a very small percentage of the roof area and at worse (the lift overrun)

exceed the building height limit by less than 3m. They are unlikely to be seen from the nearby

public domain due the substantial fall across the site.

Under the LEP the site is subject to a maximum building height of 14m as indicated in figure 5

on the following page. However Clause 4.3(A) of the LEP is also applicable. That Clause

provides opportunities to increase heights on certain lands, including the subject site and states

relevantly in part as follows:

4.3A Exceptiolls to lIeigllt ofblli/dillgs

(1) Tile maximum lIeightfor a blli/dillg ollialld ill all area sllowll ill Coillmll I oftl/e table

to this sllbclallse that is permitted by clallse 4.3 is illcreased by the additio/wl height

;,pecijied opposite the area ill COIIlIIIIl 2, if the lalld ami the deve!opmellt meet the

specijicatiolls showlI opposite the area ill Colullm 3.
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Column I

Area identified on
He/gill ofBuildings

Map

Area A ....

Area E .....

7

Colnmn 2

Additional building
lIeigllt

6 metres.....

6 metres....

Figure 5 - Height Map

Column 3

Specifications relating to tile

Area

Tile lot on wllicll tile building
is sited lias {/II area ofat least
800 square metres......

Tile lot on wllicll tile building
is sited I/{Is an area ofat least
900 square metres and tile
proposed development is (/
mixed use development and
provides laneway access .

[}gJ 14

D Refer to Clause 4.3A(1)

Source: Ryde LEP 2014 - Height Map

The subject site has an area greater than 900m2 and the proposal is for a mixed use development.

The proposal also provides for a laneway access down its eastern boundary. This Janeway can be

publicly accessible and subject to the appropriate arrangements on the title will be available to

adjoining properties to use. The applicant has obtained legal advice from the finn Pikes &

Verekers Lawyers, confirming that the proposal meets the LEP requirements for a laneway.
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A copy ofthe advice was submitted with the DA and the applicant understands that Council is in

agreement with its position. Accordingly, all three requirements of Clause 4.3A have been met

and the maximum permissible height for the proposal is 20m.

Clause 4.6 of the LEP outlines the matters to be considered by Council where a proposal

seeks to vary a numerical standard contained within the LEP. The relevant parts of the clause

and comments thereon in relation to the proposal are shown below

4.6 Exceptions to development standards

(1) The objectives ofthis clause are:

(a) to provide {m appropriate degree offlexibility in applying certain development

standards to particular development, and

(b) to achieve better outcomes for al/{Ifrom development by allowingflexibility in

particular circumstances........

Comment

Objective (a) provides the impetus for the clause in confirming its intention for flexibility in the

application of development standards. This integrates well with a number of the Aims of the LEP,

contained within Clause 1.2 as shown below:

(a) to encourage a range ofdevelopment, including housing, employment and

recreation, that will accommodate the needs ofthe existing al/{Ifuture residents of

Ryde,

(b) to provide opport/mitiesfor a I'£/nge ofhousing types that are consistent with

adjoining development al/{I the existing environmental chal'£/cter ofthe locality,

(c) to foster the environmental, economic, social and physical development ofRyde so

that it develops as {m integrated, balanced al/{I sustainable city, .......

(e) to improve access to the city, facilitate the maximum use ofpublic tramport ami

encourage walking (Int! cycling, ..

(h) in relation to economic activities, to provide a hiel'£/rchy ofretail, commercial and

industrial activities that enable employment capacity targets to be met, provide

employment diversity al/{I are compatible with local amenity.
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In varying the LEP height standards these objectives are adhered to in that the proposal achieves

a balanced development outcome between an acceptable built form within the applicable B4

Mixed Use zone and the surrounding mixed density neighbourhood. The built form outcome will

be one of quality, with care taken in the design phase to ensure that any impacts to surrounding

properties and the public domain are ameliorated. Finally, the location of the site promotes

walking and public transport use.

The terms of objective (b) of Clause 4.6 are particularly relevant as it introduces the desired

achievement from objective (a) in providing a better outcome, from applying a flexible approach.

In the circumstances ofthis proposal a better outcome is achieved by varying the relevant height

standard through:

• The re invigoration of a low use site with a new vibrant modern building, that although

marginally greater in height, respects its surroundings and reduces its impact on nearby

residential properties.

• The increased height derives from the provision of access to the rooftop communal open

space, the fall of the land and the reallocation of permissible floor area away from the

nearby Heritage Item.

• The rooftop facilities are a benefit to the amenity of future residents and provide a better

outcome in terms of liveability, with the central location of the lift and stairs reducing their

visibility from the public domain

• When viewed in the round the majority of the visible portion of the structure is below the

height limit and will therefore not dominate the streetscapes of Victoria Road, Little

Church or St Annes Street.

• The provision of a development that maximises the opportunity for people to work within

the community where they live and therefore reduce the impact on both private and public

transport services.

P
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A better planning outcome can also be considered in terms of the potential impact of the

proposal from the increased height on the public domain and in an urban design sense. Any

assessment of these issues must consider the proposal in terms of the context of the site, its built

form, the need for residential development in the locality and the design parameters of SEPP 65

and the Ryde OCP. These matters are discussed within the Statement of Environmental Effects

submitted with the DA, with the proposal performing well in regard thereto.

It may be suggested in certain submissions that all of the above benefits could be achieved by a

smaller compliant development. However, to ensure that the additional rooftop service

structures meet the LEP standard would necessitate a reduction of a level within the building

reducing its yield. Such a reduction would impact on the viability of the project to a level not

commensurate with the minor nature of the proposed variation. In this regard it should be noted

that the total FSR of the development as proposed is 2.36: I, well below the permissible 2.5: 1.

In this context the orderly and economic use of the land as promoted by the objects of the EP&A

Act, 1979 would be reduced, as would the site's capacity to provide increased commercial and

residential variety and opportunities within the locality.

Subsection (3) of Clause 4.6 states as follows:

(3) Consent must not be grantedfor development tilat contravenes a development

standard unless tlte consent autltority Itas considered a written request from tile

applicant tltat seeks to justify tlte contravention oftlte development standard by

tlelllOJIstratiI1g:

(a) tltllt compliance witlt tlte development standard is unreasonable or unnecessary in

tlte circumstances oftlte case, al/{I

(b) tltat titere are sufficient environmental planning grounds to justifY contravening

tile development standard .

In assessing whether or not compliance with the development standard is unreasonable or

unnecessary in the circumstances of the case, it may be worth considering the principles laid

down in the Land and Environment Court judgement of Cripps J. in Hooker Corpomtion Ply

Ltd v HOl'llsby Sltire Council
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In that decision the Court was considering an objection to a development standard under SEPP 1

and his Honour set out a number of important principles for consideration of such an objection.

While an objection under SEPP 1 is not contemplated in this case, two of the principles set out in

that judgement are relevant to the subject proposal. These are:

• /I must be assumed tllat a development standard lias a purpose; ami,

• It is not to be used as a means to affect general plmllling cllange

Claase 4.3 of the LEP contains objectives that clearly indicate the purpose of the building height

control. Those objectives relevant to this issue are outlined below together with comments on

the proposal's performance against them.

(a) to ensure tllat street frontages ofdevelopment are in proportion witll and in

keeping witll tile cllaracter ofnearby development,

Comment: The proposed building height is compliant with the LEP height control along the

majority of the site's street frontages. As a result it will be in proportion and in keeping with

the character of existing and future similar development.

(b) to minimise overshadowing ami to ensure tllat development is geuerally

compatible witll or improves tile appeara/1ce oftile area,

Comment: The upper eaves and parapets of the majority ofthe proposed building pods are all

at a height below the maximum permissible under the LEP. It is these elements of the

building, which will cast the shadow on to adjoining lands. As those elements are height

compliant, any shadow impact will be the same as that anticipated by the relevant planning

framework.

The overrun in terms of Building B is less than 1.5m in terms of its parapet, which will have a

minimal impact on land across Victoria Road, The lift stair overrun, being located toward the

centre of the building will not cast a shadow outside the rooftop common open space.
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(c) to el/courage a cOl/solidatiol/ patteI'll al/d sl/stail/able il/tegrated lal/d use amI

tral/sport developmel/t aroul/d key public tral/sport il/frastructure,

Comment: The site consists of a number of properties to be consolidated in a location close

to public transport, shops and services.

(d) to mil/imise tlte impact ofdevelopmelit 01/ tlte amel/ity ofsurroill/dil/g properties,

Comment: The amended design has been derived from the perspectives of general

compliance with relevant controls and to ensure that adjoining sites retain their maximum

development potential. The proposal will sit well within its surroundings and will not

detrimentally impact on the amenity of the area.

In this context and in consideration of the nature of the variation sought, it cannot be argued that

the proposal is seeking to effect gel/eral pltl/II/il/g dUlI/ge. The development, in the main,

remains compliant with the principles and general parameters of the built form controls and

expectations within the planning framework.

A recent decision in the NSW Land & Environment Court provides further clarity in relation to

the issues to be confirmed in deciding whether or not the application of the LEP standard is

ul/reasol/able or II/lIIecessmy iI/ tlte circumstal/ces oftlte case.

In the matter of Four2Five Ply Ltd v Ashfield Council [2015] NSWLEC 1009 Pearson C has

confirmed that the decision of Preston CJ in Wehbe v. Pittwater Council [2007] NSWLEC 827

provides indirect assistance only, in determining ways of establishing that compliance with a

development standard in an environmental planning instrument might be seen as unreasonable or

unnecessary.

At paragraphs 61 and 62 of the decision the Commissioner states:

61 Tlte writtel/ request argues tltat complial/ce is II/lIIecessary iI/ tlte circumstal/ces

oftlte case because tlte proposed developmel/t meets tlte objectives oftlte stal/dard

al/d tlte zOl/e objectives, al/d tltat il/sistel/ce 01/ strict complial/ce would be

ul/reasol/able. Acltievil/g tlte objectives oftlte developmel/t stal/dard
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1I0twitltstaJulillg 1I01l-compliallce witlt tlte stalldard was tlte most commollly

illvoked way ofestablisltillg tltat compliallce witlt a developmellt stalldard was

"ullreasollable or III/llecessary ill tlte circumstallces oftlte case" ullder c16 of

SEPP 1: Weltbe v Pittwater Coullcil [2007J NSWLEC 827 at [42J per Prestoll CJ.

111 Weltbe at [44J-[48J Prestoll CJ idelltified otlter ways ill wlticlt all applicallt

migltt establislt tltat compliallce witlt a developmellt stalldard is ullreasollable or

IIIlIIecessary, lIamely tltat tlte ullderlyillg objective or purpose is 1I0t relevallt to

tlte developmellt; tltat tlte objective would be defeated or tit warted ifcompliallce

was required; tltat tlte developmellt stalldard Itas beell virtually aballdolled or

destroyed by tlte Coullcil's OWII actiolls ill departillgfrom tlte stalldard; or tltat

tlte zollillg oftlte laJld is ullreasollable or illappropriate.

62 I agree witlt tlte submissioJl of Four2Five titat tlte wordiJlg ofcI 4.6, beiJlg

differellt to tltat ill SEPP 1, requires tlte decisioll-maker to be faitltful to tlte

lallguage oftlte clause ratlter tltall allY statedprillciples developed ill tlte

applicatioll ofSEPP J, alld tit at, subject to tltat cautioll, tlte case law developed ill

relatioll to tlte applicatioll ofSEPPI may be ofassistallce ill applyillg c14.6. Wltile

Weltbe cOllcemed all objectioJl ullder SEPP J, ill my view tlte allalysis is equally

applicable to a variatioll ullder c14.6 witere c14.6(3)(a) uses tlte same lallguage as

cI 6 ofSEPPi. COllsistellcy witlt tlte objectives oftlte developmellt stalldard alld tlte

ZOlle objectives is 1I0W addressed specifically ill c14.6(4)(a)(ii), witlt separate

attelltioll required to tlte questioll of wltetlter compliallce is ullreasollable or

IIIlIIecessary, usiJlg tlte same expressioll as tltat ill c16 ofSEPP 1, ill c14.6(3)(a)

aJld 4.6(4)(a)(i) oftlte LEP..........

The Commissioner's decision was confirmed in the decision of Pain J on judicial review.

In North Shore Gas Company v North Sydney Municipal Council (Land and Environment, New

South Wales, 15 September 1986, unreported) Stein J similarly held that compliance with a

development standard was not required where the standard has been virtually abandoned or

destroyed by Council's own action.
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In the case of the subject proposal, the matter of roof top open space facilities breaching building

height limits has been considered by Council in relation to a number of recent DA's (including

recent proposals before the Sydney East Joint Regional Planning Panel) and accepted on the

basis of the improved amenity these facilities provide for future residents. In this sense the

control has been virtually abandoned by the Consent Authority where it relates to such

components of a development. This context is considered to be the same in relation to the subject

proposal.

The particular circumstance of this site that distinguishes it from others is the nearby Heritage

Item being St Annes Church and grounds. The location of this site diagonally opposite the

subject land requires a site specific response to ensure an appropriate curtilage.

The proposal provides a transition in scale from the corner of Little Church and St Annes Streets

up to taller structures further to the east reducing any domination or overbearing impact on the

heritage item. The overall FSR is below that permissible, with Building A reduced to three levels

rather than the permissible six. Overall compliance with the height controls would result in an

inferior heritage outcome.

In view of all of the above, compliance with the numerical LEP standard for building height is

considered to be unreasonable and unnecessary in the circumstances, while the variation to the

height results in a better planning outcome for the site and the adjoining Heritage Item. If

approved, the proposal (when built) will not be out of place with, nor detrimental to the amenity

of its surroundings.

Clause 4.6 (3) then goes on to require:

(b) that there are sufficient environmental planning grounds to justify contravening

the development standard......

The relevant zone objectives and the proposal's confonnity with them was discussed in the

Statement of Environmental Effects submitted with the DA and found to be acceptable. Rather

than repeating the reasons why the proposal meets those environmental planning grounds, it may

be appropriate (for the purposes of this question) to consider the variation to the height standard

in terms of the environmental amenity ami aesthetic character ofthe area.

-.Jf
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In considering the ellvirollmelltlll amellity one looks at impacts such as overshadowing, privacy/

overlooking, view loss, visual domination etc. These provide an indication of a proposal's

suitability and reflect the matters for consideration under Section 79C of the Act.

The proposed additional structures on the roof will not generate any additional overshadowing to

adjoining lands, as they are located in the centre of the building well back from the parapet.

Similarly, the minor increase in the parapet height of Building B will increase the shadow cast

over Victoria Road by a minimal amount with no detrimental impacts to properties to the south

beyond that anticipated by the LEP controls.

The potential for privacy loss and overlooking derive from a building's orientation and the

internal layout. The roof - top communal open space is set back from the building facades, is

well screened and its use will not diminish the privacy of occupants of nearby buildings (present

and future). The building separation afforded to sites across Victoria Road will exceed that

required by SEPP 65 and the Apartment Design Guide (ADG) and ensure no privacy impacts

from the upper level to Building B.

The building when completed will provide view opportunities from its upper levels to the same

degree as those on adjoining and nearby sites as envisaged within the controls. The size and

nature of the rooftop structures and the minimal component that breach the height limit are such

that that they will not unreasonably impinge on views that may be enjoyed from existing or any

future buildings on surrounding properties.

Visual domination is an issue more generally associated with perceptions from the public domain

and from multi storey buildings. In this case, the proposed building up to its upper level eaves

and parapet is generally compliant with the relevant height standards. The minor habitable floor

component of the variation will no be perceptible from the public domain and the proposed

building will retain its "fit" within its locality as envisaged by those controls. In that context the

minor height overrun and the proposed relationship in bulk and scale terms is considered to be

reasonable.
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In determining the aesthetic cll£lracter ofthe area it is reasonable to review the type and form of

development existing in the near vicinity of the site and likely to occur in consideration of the

future character of the area. Ryde LEP 2014 and the associated DCP provides for development

uplift within the Ryde Town Centre, including this and surrounding lands. The controls permit

buildings of a similar height and density to that proposed on the subject site.

The majority of the overall building envelope, complies with those controls, with the variant

structures in the main being set well back. They facilitate access and useability of the roof top

space and or simply complete the upper residential floor, in a manner that will not impact on

surrounding properties. The availability of the roof top recreational facilities will enhance the

amenity within the area, which due to the permissible densities, will become much more urban

than suburban.

An area's desired future character is generally evident from reviewing any proposed changes to

the relevant planning framework affecting a site. In this case the relevant LEP and DCP have

only recently been adopted. As mentioned above these plans facilitate a much greater level of

development within the precinct. The expected built form outcome is similar to that proposed for

the subject land, whilst the land use intention is one of mixed use.

In this context the proposal will sit well within the expected development outcomes and be

commensurate with the desired future character of the area.

In light of this detailed assessment it would appear that neither the ellvirollmel/tal amellity nor

the aesthetic character of the area, are detrimentally impacted by the proposal and the minor

non compliance of the roof top structures with the LEP height standard. Is reasonable. In this

sense it is fair to say that the underlying purpose of the standard has been met.

Clouse 4.6 of the LEP goes on further to relevantly state:

(2) COllsellt must 1I0t be grailtedfor developmelltthat cOlltravelles a developmellt

stalldard ul/less:

(a) the COl/sellt authority is satisfied that:

(i) the applicallt's writtel/ request has adequately addressed the moilers required to

be demol/strated by subclause (3), amI

p,
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(ii) the proposed developmel/t will be iI/ the public il/terest because it is cOl/sistel/t

with the objectives ofthe particular stal/dard al/d the objectives for developmel/t

withiI/ the zOl/e iI/ which the developmel/t is proposed to be carried out, al/{l

(b) the COl/currel/ce ofthe Director-Gel/eml has beel/ obtail/ed.

Comment: These matters have previously been considered and are positively demonstrated by

the proposal. The Director General has formally delegated his function to Council.

(5) II/ decidil/g whether to gml/t COl/currel/ce, the Director-Gel/emlmust cOl/sideI':

(a) whether cOl/travel/tiol/ of the developmel/t stal/dard mises al/Y matter of

sigl/ifical/cefor State or regiol/al el/virol/mel/tal plal/I/il/g, alld

(b) the public bellefit ofmailltaillillg the developmellt stalldard, alld

(c) allY other maffeI's required to be takell iI/to cOllsidemtioll by the Director-Gelleml

before gralltillg cOllcurrellce .

Comment: No matters of State or Regional Environment Planning significance are

compromised, nor will the proposed development create any environmental impact as indicated

throughout this report. The proposal will not generate any amenity impacts to neighbours, whilst

its bulk and scale is satisfactory.

The integrity and longevity of the provisions of the LEP should the variation in the height

standard be granted by Council is a correct and proper consideration in the assessment of any

development proposal. As shown in this report the LEP itself provides for flexibility in

appropriate circumstances, such as in the case ofthe subject proposal.
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4. CONCLUSION

An assessment undertaken against the relevant planning framework indicates that the proposal is

an acceptable one. It will not impact negatively on the amenity of nearby residents. The variation

to the building height standard contained within the LEP is a matter that any reasonable authority

properly exercising its planning powers could agree to.

In the context of the site and the design proposed, it is considered that the proposal will result in

a better planning outcome than one that complied with those standards.

David Furlollg -BTP, MPIA

Director
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